Avon and Somerset Police and Crime Commissioner
Report of the Avon and Somerset Out of Court Disposal Scrutiny Panel
Wednesday 12 September 2018
Background

Aboutthe Panel

The Avon and Somerset Out of Court Disposals Scrutiny Panel hasbeen setup to independently
scrutinise the use of Out of Court Disposalsin response to national recommendations following
concerns abouttheirappropriate use. Therole of the Panelisto ensure that the use of Out of Court
Disposalsisappropriate and proportionate, consistent with national and local policy, and consider
the victims’ wishes where appropriate. The Panel aimsto bringtransparency to the use of Out of
Court Disposalsinordertoincrease understanding and confidence intheiruse. Findings of the
Panel, together with responses to recommendations made, are reported publicly to support this
aim.

How the Panel Operates
The Panel review and discuss case files as agroup and conclude one of four categories:

e Appropriate and consistent with national and local guidelines;

e Appropriate with observations from the Panel;

e Inappropriate use of out of court disposal;

e Panelfailstoagree onthe appropriateness of the decision made.
Decisionsreached by the Panel on each case file are recorded, together with observations and
recommendations toinform changesin policy or practice. The Panel also consider performance
information regarding levels and use of out of court disposals, and changes to legislation, policy and
practice to supportthemintheirrole.

Findings from the Out of Court Disposals Scrutiny Panel will be considered by the Avon and Somerset
Out of Court Disposal Steering Group. The Steering Group is responsible for operational oversight
and development of local policy and practice in relation to Out of Court Disposals.

Furtherinformation aboutthe role of the Panel, Membership and reports can be found at the
followinglink: https://www.avonandsomerset-pcc.gov.uk/Openness/Scrutiny/Out-of-Court-
Disposal-Scrutiny-Panel.aspx

Report of the nineteenth meeting: 12September 2018

Attendees: Mike Evans (Magistrate) (Chair), David Godfrey (HMCTS) (Deputy Chair), Giles Brown
(Magistrate), Lynne Paraskeva (Magistrate), Paul Ashby (YOT), James LeGrys (CPS), Lauren Jones
(Avon and Somerset Constabulary), Joanna Coulon (Office of the Avon and Somerset Police and
Crime Commissioner)

Apologies: Carla Cooper (YOT), Justine Leyland (YOT), Frances Keel (Victim Support), Nainesh Pandit
(SARI), Chief Inspector Mark Runacres (Avon and Somerset Constabulary)

The Chair welcomed the following observers to the meeting:
e RebeccaHarris (ASCJB Business Manager)
e Louise Meacham (OPCC)


https://www.avonandsomerset-pcc.gov.uk/Openness/Scrutiny/Out-of-Court-Disposal-Scrutiny-Panel.aspx
https://www.avonandsomerset-pcc.gov.uk/Openness/Scrutiny/Out-of-Court-Disposal-Scrutiny-Panel.aspx

Panel Business

e Inadvance of changesto HQ site access arrangements, Panel Members will be asked to supply
vehicle details.

Report of the last meetingand actions arising:

e The Chair thanked the Constabulary fortheiropenand honest responseto the report of the last
meeting.

e The Panelwelcomedfeedback from YOTsinrelationto youth cases and thanked Paul Ashby for
his assistance in coordinating responses.

Policy and Performance Overview

e The Panelreceived an update on workto prepare forthe introduction of the new two tier
framework for Out of Court Disposalsin October2018.

e Trainingis ongoing, utilising planned training for Supervisors. Training for Custody / Detainee
Investigation Teams will be delivered as part of the custody cycle training. Adistance learning
package has alsobeen developed. Work continues tofinalise guidance, and a ‘decision making
app’ has been developed to support officersin decision making. ACTION:JC to arrange a
demonstration of the decision app for the next meeting. Panel Members queried what
arrangements had been made to brief Magistrates onthe new arrangements. Itwas confirmed
that Professional Users Training Events were planned, however additional briefing materials
would be welcome. ACTION: JC to raise with the Project Team.

e A Champions Network has been established, with some 50 volunteers. Champions will support
trainingand communicationsincluding delivering briefings and supporting peers. David Godfrey
attendedthe launch eventon|7 September and gave positive feedback on the event which had
beenvaluable and well-received. Training scenarios were explored to test decision making and
optionsavailableunderthe new twotiersystem. David gave inputonthe role of the Panel and
had received requests from officers to observe future meetings.

e Recruitmentofthe new ASCEND workers has completed and vettingis underway. Work s
ongoing with Legal Services with regard to delegated powers to sign off Conditional Cautions. It
is proposed that Custody Sergeants will carry out this role if ASCEND workers cannot.

e Work continues to satisfy pre-conditions for dispensation by the Director of Public Prosecutions
for the use of Conditional Cautionsin relation to Domestic Abuse and Hate Crime, with the aim
to secure dispensation before the DPP leaves her postinthe Autumn. Anapplication has been
submitted inrelationto Domestic Abuse, based on the existingintervention model in place
(Project CARA). Workisongoing (led by West Midlands) to develop proposals for the new Hate
Crime intervention. There will be akey role forthe Scrutiny Panelin providing assurance forthe
new arrangements, which isincluded among the pre-conditions for dispensation.

e Workisongoingto putin place a systemto collectfinancial compensation awarded through
Conditional Cautions to avoid ascenario whereby victims are required to share banking details
with offenders.

e Followingfeedback atthe last meeting regarding concerns following the removal of Cannabis
Street Warnings, process mapping has taken place to clarify how this will work under the new
system, including where the Drugs Education Programme fitsin.

e Ll presentedaperformance update:

o TheForce Overview showed aslightdropin charges and correspondingslightincreasein
use of Out of Court Disposals.

o The 24 monthtrackershowed a significantdip towards the end of the time period,
howeveritwas noted that thiswas due to cases not beingfinalised as opposedtoa
significantdropin use of OoCD.




o Inrelationtoscrutiny of cases resolved by Conditional Caution, a breakdown of offences
was shown. The most common offencesinvolved violence against the person, arson and
criminal damage.

o Inrelationtoscrutiny of casesinvolving sexual offences where both the victimand
perpetratorare young people, it was noted that the majority are disposed as ‘notinthe
publicinterestto prosecute’. 1% are dealtwith by disposal.

o Panel Members queried how disposal volumes compared with previous years, and
whetherthereisageneral decrease indisposals. The perception from the CPS
perspective is that caseloads are decreasing, which may be in line with anincrease in use
of ‘released underinvestigation’. ACTION:JC to follow up with performance lead.

Scrutiny of Case files

Rationale and file selection
A total of 35 files were made availablefor scrutiny, selected as follows:
e 10 cases onthe theme of sexual offences where both the victim and perpetrator are young
people, including ‘sexting’ and malicious communications;
e 20 cases disposed by Conditional Caution;
e 5 casesof Serious Sexual Offences and Serious Violence Against the Person dealt with
Community Resolution (required underthe Panel Terms of Reference).

The theme forthe meetingis sexual offences where both the victim and perpetratorare young
people, toinclude consideration of ‘sexting’ and malicious communications offences. The Panel
selected the theme as afollow up to scrutiny of malicious communications cases to identify whether
progress hasbeenmade inthe response tothisrelatively newcrime type, and looking atyoung
peoplein particulargiven the balance between police involvement and a focus on
education/awareness in order not to criminalise young people and change future behaviour. The
theme of cases disposed by Conditional Cautions was selected to follow up on previous scrutiny
workthat identified issuesinrelation toincomplete forms and conditions that are unenforceable.

Panel findings
Of the 35 cases available, 24 were scrutinised. Ofthe casesreviewed, 4were considered

appropriate, 13 appropriate with observations, and 7 were considered inappropriate. A summary of
findings onfiles scrutinised by the Panelissetoutinthe table below:

Reference | Disposal Offence Type Panel Decision
042/18 Community Resolution | Sexual Assaultona female Appropriate with
observations
043/18 Community Resolution | Sexual Assaultona female Appropriate with
observations
044/18 Community Resolution | Causingorincitinga child under 16 to Appropriate with
engage insexual activity observations
045/18 Community Resolution | Sexual Assaultona female Appropriate with
observations
046/18 Community Resolution | Sexual Assaultona female Appropriate with
observations
047/18 Community Resolution | Take or make indecent photograph or Appropriate with
pseudo-photograph of children observations
048/18 Community Resolution | Take or make indecent photograph or Inappropriate*
pseudo-photograph of children
049/18 Community Resolution | Take or make indecent photograph or Inappropriate*
pseudo-photograph of children
050/18 Community Resolution | Take or make indecent photograph or Inappropriate*
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pseudo-photograph of children

051/18 Community Resolution | Take or make indecent photograph or Appropriate with
pseudo-photograph of children observations
052/18 Community Resolution | Disclose privatesexual photographs and Appropriate with
films with intent to causedistress observations
053/18 Youth Conditional Take or make indecent photograph or Appropriate with
Caution pseudo-photograph of children observations
054/18 Youth Restorative Take or make indecent photograph or Appropriate with
Disposal pseudo-photograph of children observations
055/18 Community Resolution | Take or make indecent photograph or Appropriate with
pseudo-photograph of children observations
056/18 Community Resolution | Take or make indecent photograph or Inappropriate*
pseudo-photograph of children
057/18 Conditional Caution Assaultona Constable Appropriate
058/18 Conditional Caution Havingan articlewith a bladeor pointina Inappropriate*
public place
059/18 Conditional Caution Supplying or offering to supplya controlled | Inappropriate*
drug — Cannabis
060/18 Conditional Caution Assaultona Constable Appropriate
061/18 Conditional Caution Theft from shops andstalls Appropriate
062/18 Conditional Caution Harassment Appropriate with
observations
063/18 Conditional Caution Theft by an employee Inappropriate*
064/18 Conditional Caution Assaultoccasioningactual bodily harm Appropriate with
observations
065/18 Conditional Caution Soliciting another for the purpose of Appropriate

obtainingtheir sexual services as a
prostituteina street or public place

*Brief circumstances of the cases considered inappropriate, orupon which the Panel failed to reach
a consensus are as follows:

048/18

The Panel considered use of aCommunity Resolution in a case involving taking or making of
indecent photographsinappropriate on the basis that the image in question did not constitute an
‘indecent’ image, and as such the Panel was not convinced that the offence had been made out. It
was acknowledged however that what constitutes ‘indecent’ isa matterfor a jury. The Panelalso
noted the circumstances, in which the photograph had been taken with the knowledge and consent
of the victims forthe purpose of sharing as part of a campaign. Inrelationtothe photograph being
maliciously shared on social media, the Panel felt that whilst the letter of apology included
information acknowledging the consequences of the actions, it wasimpersonaland did not appear
to have been writteninthe offender’s own words. The Panel welcomed the efforts of officersin
engaging with the school and the strongfocus on education and awareness with regard to the
consequences.

049/18

The Panel considered use of aCommunity Resolutionin a case involving taking or making of
indecentimagesinappropriate on the basis that a rape allegation had been made in relation to the
same incident, with an investigation ongoing. The Panelfeltthatitwasinappropriate tosplitan
explicitly linked incident and that the two aspects should have been dealt with underthe same
investigation. Inaddition, the Panel expressed concern that the Community Resolution included
arranginga meetingforthe perpetratorto apologiseto the victim, which was considered
inappropriate inlight of the ongoing rape investigation. Appropriatereferralto Lighthouse and the
Independent Sexual Violence Advisor service had been made.




050/18

The Panel considered use of aCommunity Resolution in a case in which an indecentimage had been
sharedviasocial mediainappropriate on the basis thatit was not clear whetherfrom the description
of the image whetherthe offence was made out. Itwas acknowledged thatthereisnolegal
definition of what constitutes anindecentimage, and thatit isa matter forthe jury based on an
objective test of ‘recognised standards of propriety’ in relation to the image itself. Consideration of
circumstances and conduct are not relevant. Itappearedthatis was consideration of circumstances
and conduct, with the individualin the image looking away giving the impression that the
photograph may have been taken covertly, and the fact that it had been shared without permission,
that had guided decision makinginthe case. The Panel also noted the poor quality of conditions and
outcomes applied inthe Community Resolution.

056/18

The Panel considered use of aCommunity Resolutioninappropriate ina case involving distribution of
avideo containing sexual activity that had been circulated around several schoolsin the area. The
victimindicated that she had been coerced into makingthe video. The offender had beenrequired
to attend the police station for words of advice and to be taken through a presentation on ‘sexting’.
Whilstitwas acknowledged that the outcome included an educational element, the Panel felt that
the outcome appearedto be very lenient, highlighting the inconsistency of approach in dealing with
offences of this nature particularly those involving young people. The Panel feltthatthe quality of
file was poor, and noted that whilst the outcome had beenrecorded as Community Resolution, the
relevantformwas notincluded onfile,and assuchit appeared that the outcome was No Further
Action.

058/18

The Panel considered use of a Conditional Caution in a case involving possession of abladed article
to be inappropriate on the basis that eitheritshould have beencharged, in ordertotestin cross-
examinationthe changed account for how the offender had come to be in possession of the knife, or
if the changed account was seento hold up, the case should have had No FurtherAction. The Panel
feltthatthe Conditional Caution outcome appeared to be an ‘unhappy compromise’. The Panelalso
gueried whetherthe factthe offenderisfemale had made adifferencein consideringuse of a
Conditional Caution as opposed to a charge.

059/18

The Panel considered use of a Conditional Caution inappropriatein acase involving an offender
foundto be in possession of cannabis when stop searched after being observed street-dealing, and
admittingto street-dealing on a daily basis on the basis that itis too lenient. Panel Members
consulted sentencing guidelines for offences of this nature with astarting point of 4 years custody
foraleadingrole and 1 yearcustody where the offenderhas asignificantrole. Onthis basis, the
Panel considered thata charge would have been more appropriate.

063/18

The Panel considered use of a Conditional Caution inappropriatein acase involving theft of tools by
an employeeinordertofunda drugs and gamblingaddiction onthe basisthatthe outcome
involving financial compensation may have exacerbated and increased the risk of future offending.
The Panel considered references onfileto the potential forthe case to be pursued asa civil issue to
be a generousinterpretation of the law, and given the breach of trust, high value and sentencing
guidelines, the criminal threshold had been crossed. The Panel were disappointed that conditions
did not include rehabilitative elements to address the addictions of the offenderand seek to change
future behaviour.



Good Practice:
Good practice examples wereidentified including:

Strong emphasis on education and raising awareness of the consequences of actions—including
efforts of officersto engage with schools in relation to ‘sexting’. Thisincluded school visits, input
from PCSOs during PHSE as well as 1-1 sessions.

The Panel recognised anumber of examples of clear rationale for decision making, includingone
particularly strong example of aclear and thoughtful rationale by a supervisinginspector.

In another case, the Panel again highlighted a clearly set out rationale and described the
recording and case file as ‘exemplary’.

The Panel identified good practice in a file whichincluded aclear ‘plan of action’ set out onfile
to outline the nextstepsininvestigatingand dealing with the offence, proposed timescales and
progressincompletingtasks. Supervisorreview and rationalein the same case was considered
to be very comprehensive.

In a number of cases, the Panel welcomed appropriate referrals to support servicesincluding
Lighthouse Victim care, and the Young Victims Service.

The Panel highlighted referencesin one case to the role of the National Crime Agency and Child
Exploitation and Online Protection agency and how social mediaaccountissues are investigated
overseas. Thefile detailed efforts to investigate the identity and track down an Instagram
account holderinrelationto the case.

In a case involvinga Conditional Caution forassault of a police officer, the Panel welcomed the
fact that the offender had been charged following breach of conditions.

The Panel highlighted good practice in use of body wornvideo (BWV) footage for evidence
purposesina case involving a Conditional Caution forassault occasioning actual bodily harm.
The file included clear descriptions of BWV clips to assistin navigating evidence.

Recommendations and Observations:

The Panel put forward the following recommendations and observations:

The Panel made an overarching observation at the inconsistency of approach in dealing with
offences of this nature, pointing to the need forclear guidance for officers to guide decision
making. The Panelidentified inconsistencies including two linked cases which appearto use the
same outcome, but a different process, and comparing two cases in which a Youth Conditional
Caution had been giveninone case whereas aCommunity Resolution had been given forthe
previous case reviewed which appeared to be more serious.

The Panel suggested that consideration is made fora change in policy to require that police refer
casesinvolvingindecentimagesto Youth Panel, evenifforalimited period of time, in orderto
bring consistency of approach.

Whilstthe Panel welcomed the strong emphasis on education and awareness raisingin schools,
the Panel noted caution that school intervention alone may be too ‘light touch’ and that a
balance must be struck in appropriate involvement of the school, youth offending team and
police as appropriate. Inview of the increasing prevalence of this offence type and the potential
lifelongimpact of images beingoutinthe publicdomain, the Panel felt that thereisaneedto
review and bring consistency to the approach takenin cases of this nature.

In one case involving the offender facing chargesin otherforce areas, the sequencing of events
was unclearin orderto inform decision making.

The Panel queried whether provision had been made forfinancial compensationto covera lost
taxi fare, which did not appear onthe Community Resolution form. It was clarified thatthe
Officer Enquiry Log stated that the fare had now been paid.
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The Panel noted difficulties in assessing potential mental health and alcohol misuse issuesin one
case, that had led to decision making by the officerin the case. It was acknowledged that
potential mitigating factors are harderto assessinreviewing case files, without havingseen or
spoken tothe offender.

In one case in whichthe offenderhad been given Words of Advice, the Panel observed that
whilstthisappearedto be a pragmaticresolution, the outcomes listed were notfeltto be
effective (forexample, the requirement for ‘no atmosphere at work’).

In one case, the Panel expressed concern that a safeguarding referral had been delayed by three
shifts due to operational constraints.

The Panel requested furtherinformation oninterventions for offenders including the Choices
and Consequences workshopin orderto understand whether referral and participation in this
course is sufficiently targeted, orwhetherthere isaneedfora specificcourse inrelation to
‘sexting’ and similar offences.

In one case, referral to Youth Panel would have been preferableto get a clear picture of the
offenderandidentify appropriate interventions. The outcome itself appeared to be appropriate.
In a case involving sharing of anindecentimage and video, the Panel felt that further
investigation wasrequiredin orderto explore serious aggravating featuresincluding the
blackmailing aspect, assessment of risk posed by the offenderand analysis of the offender’s
phone toidentify other potential victims.

In the same case, it was noted that Victim Statements both incorrectly state that the victim was
‘over 18’, whichissignificant given the nature of the case. Itwas also noted that no datesare
given onthe Community Resolution form.

In one case, the Panel noted the statement ‘appearsto be no CSE’, howeveritwas not clear
fromthe file how thisassessment had been made.

The Panel expressed concernatthe wordingin one Community Resolution requiring words of
advice to ‘make heraware of her actions’ — it was felt that the focus needs to be on the
consequences of the actions.

As detailed in cases considered asinappropriate above, inanumber of the cases, the Panel
debated the extent to which an offence had been made out with respectto circulation of images
consideredto be ‘indecent’.

In a case in which a Community Resolution had been given foran offence involving topless
photographs beingcirculated without the victim’s consent, the Panel felt that the requirement
for an apology was insufficient and would like to have seen anintervention.

In the same case, the Panel noted areference on the Officer Enquiry Log to Home Office
guidance stating that sexting offences should not be prosecuted except where maliciousin
intent, which appears at odds with the legal position discussed earlier inthe meetingin which it
was stated that consideration of circumstances and conduct are not relevant.

The Panel noted concern expressed by ateacheron file in one case involving avictim sharing
images despite being given advice on the risks and conse quences previously.

The Panelidentified examples of poor quality files, and examples of inappropriate wording used
insome files.

The Panel recommended that the age of the victim and offender could be included in brackets
throughoutthe file to assist in decision making and identifying an appropriate outcome.

In a case inwhich the Panel welcomed the fact that the offender had been charged for breach of
a Conditional Caution, howevernoted that the outcome at court was less than the outcome had
the offendercomplied with the conditions set.

In a case inwhich a condition had been setto pay in full forgoods stolen, the Panel feltthat the
condition was not sufficient to account for the fact that a crime had been committed, and would
have preferred forthe condition to require that stolen goods were returned.

In one case involving a Conditional Cautionin aharassment case, the Panel expressed concern
that the Conditional Caution did not set time limitsand as such presented complianceissues. It
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was also highlighted that the lack of time limits had the effect of imposing anindefinite
restraining order, whichis potentially unlawful.

e Inacase involvinga Conditional Caution forassault occasioning actual bodily harm, the Panel
guestioned whether it was sufficiently clear that the offender was responsible for offence given
potential links to another altercation and aspects of joint enterprise. The Panel was assured
insofar as the offenderhad advice from asolicitorin custody and that the solicitor had viewed
body wornvideo footage inrelationtothe case.

e Inacase involvingaConditional Caution forsoliciting, the Panel recognised the strongand
targetedintervention given, however queried whether the offender had admitted the offence.

Next Meeting: 5 December 2018

The theme of the next meeting was agreed as stalkingand harassment cases and scrutinising
whetherthe appropriate crime has been recorded and approach takenin each case.



